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84 MICHIGAN LAW REVIEW 

may modify it or load it with conditions." Thirdly, "Where the habendum 
is repugnant and contrary to the premises, it is void. And as this proviso 
performs an office of the habendum it should have no greater force." This 
seems to be the great weight of authority in the United States. Maker v. 
Lazell, 83 Me. 562; Green Bay & Miss. Canal Co. v. Hewitt, 55 Wis. 96; 
Whetstone v. Hunt, 7 Ark. 230, 93 S. W. 979 ; Case v. Dwire, 60 la. 442 ; 
2 Devlin on Deeds (2nd Ed.) §838, 960; Jones on Conveyancing, § 
664, 670. The same construction has been applied in the case of wills. Ide v. 
Ide, 5 Mass. 500; Jackson v. Bull, 10 Johns., N. Y. 19; Bernstein v. Bramble 
(Ark.), 995 S. W. 682. However, there are cases to the effect that if, in 
reading the deed as a whole, we can get the true intention of the parties, such 
limitation may be given effect to control and modify the general clause. 
Wilson v. Terry, 130 Mich. 73 ; Bedford Lodge v. Lents, 194 Pa. St. 399 ; 
Barnett v. Barnett, 104 Cal. 298. Some Kentucky cases have gone so far as 
to hold that the habendum will control the granting clause, although repug- 
nant. Singleton v. School Dist. No. 34, 10 S. W. 793; Bodine's Admins, v. 
Arthur, 91 Ky. 53; Baskett v. Sellars, 93 Ky. 2. dJt*" llifyJi 

Eminent Domain — Use of Urban Street Car Lines by Interurban 
Cars. — An abutting owner, who owns the fee to the center of the street, 
brings action for damages against a street railway company for operating 
interurban cars carrying passengers, express, and freight over the tracks of 
the urban street car company, alleging that such use constitutes an additional 
servitude, and asks, also, special damages for injury from vibration, dust, 
noise, etc., caused by the operation of the heavy interurban cars. Held, (1) 
that such use of the street does not constitute an additional servitude; (2) 
that the company is liable for any special damage caused the abutting owner. 
Kinsey v. Union Traction Co. et al. (1907), — Ind. — , 81 N. E. Rep. 922. 

The decisions of the courts are in confusion as to what use of a city's 
streets by so-called public service corporations constitutes an additional burden 
on the street. By the weight of authority the operation of horse or electric 
cars within the city limits, carrying passengers exclusively, is not an addi- 
tional servitude. Eichels v. The Evansville Street Raihwy Co., 78 Ind. 261 ; 
Birmingham Traction Co. v. Birmingham Railway & Electric Co., 119 Ala. 
137, 24 South. 502 ; Taylor v. Portsmouth, etc., R. R. Co., 91 Me. 193, 39 Atl. 
560 ; Howe v. West End St. Ry. Co., 167 Mass. 46, 44 N. E. 386 ; Detroit City 
Ry. v. Mills, 85 Mich. 634; Mills, Eminent Domain, §201. The operation 
of steam commercial railroads on the highway does constitute an addi- 
tional use. Ligare v. City of Chicago, 139 111. 46, 32 Am. St. Rep. 179; Imlay 
v. Union Branch R. R., 26 Conn. 249; Jones v. Erie, etc., R. R. Co., 151 Pa. 
St. 30, 25 Atl. 134. Some of the authorities have based the distinction on the 
character of the road, holding that if it is a commercial road operated by 
steam it constitutes an additional burden to the highway, but if it carries 
passengers exclusively and its roadbed is level with the street, then it does 
not constitute an additional servitude. Elliott, Roads and Streets, 2 ed., 
§ 733- Others consider the questions whether the road renders service to the 
city and its residents, or whether it constitutes a great commercial thorough- 
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fare as important. G. R. & I. R. R. Co. v. Heisel, 38 Mich. 62. Whether 
such increased use of the street could have been contemplated when the land 
was taken for a highway furnishes another criterion. Mills, Eminent 
Domain, §205. It is said that the true distinction depends upon whether 
the railway constitutes a thoroughfare, or, on the other hand, is a mere local 
convenience. Cooley, Const. Lim, 7 ed., p. 802. In the principal case the 
court bases its distinction on- the nature of the business, and the manner of 
authorized operation, and not on the commercial character of a railroad nor 
the power that propels the cars ; saying that interurban traffic from its nature 
is consistent with the use of the street by the public and abutting lot owners, 
and that it is authorized by the legislature. Mordhurst v. Ft. Wayne & 
Southwestern Co., 163 Ind. 268, 71 N. E. 642 ; Lewis, Eminent Domain, 2 ed., 
Vol. 1, § iisi. The court holds that the abutting owner, although she has 
sold the property since bringing the action, can recover any special damages 
caused her by the improper use of the street, such as vibration, dust, and 
noise. Chicago v. Dark, 148 111. 226; Wilson v. Des Moines & Southern Ry. 
Co., 67 Iowa, 509 ; Chicago, etc., R. R. Co. v. Nix, 137 111. 141 ; Little Rock 
R. R. v. Allen, 41 Ark. 432; Henderson v. N. Y. C. R. R., 24 N. Y. 344; Cohen 
v. Cleveland, 43 Ohio, 190. 

Evidence — Admissibility of Statement of one Partner to a Commercial 
Agency as to Assets and Liabilities. — In a suit by a partner for an account- 
ing and the dissolution of the partnership, composed of three persons, the 
statements of the assets and liabilities of the partnership made to a commer- 
cial agency by one of the defendants alone, while carrying on the business 
with the co-defendant to the exclusion of the plaintiff, held inadmissible to 
prove the assets and liabilities of the partnership. Kliger v. Rosenfeld et al. 
(1907), 105 N. Y. Supp. 214 (Laughlin, J., dissenting). 

The plaintiff had secured an interlocutory judgment, directing the defen- 
dants to account before a referee. The defendants according to the proper 
practice should have filed a statement, but the plaintiff, contrary to proper 
procedure, took the initiative, and proceeded to prove the state of the part- 
nership affairs by oral and documentary evidence; to which the defendants 
did not object. It was at this point the plaintiff offered the report of the 
defendants to the commercial agency as proof of the assets and liabilities of 
the firm. An admission of a party to an action, made out of court, if incon- 
sistent with his present contention, is relevant and admissible against him. 
Lucus v. Flinn, 35 Iowa, 9; King v. State, 77 Ga. 734. And, although such 
evidence is impeachable in its nature, yet it is not strictly so, as it is admissible 
whether such party testifies on the trial or not. Darby v. Ouseley, 1 H. & 
N. 1. But it does not seem that the above comes under the rule concerning 
admissions, because the statement in question was not contradictory to any- 
thing the defendants had set up; for the simple reason that the defendants 
had not put forth any evidence as to the assets and liabilities of the firm. 
Indeed, if they had been asked to do so, they might have asserted as to the 
assets and liabilities the same things as were to i>e found in the statement to 
the commercial agency. So, to have admitted this statement would have been 



